IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JEROME E. LEWIS,

Petitioner,
CIVIL ACTION
V.
No. 03-3240-KHV
CHARLESSIMMONS, et al.,

Respondents.
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MEMORANDUM AND ORDER

Pursuant to 28U.S.C. §2254, JeromeE. Lewis seeksawrit of habeas corpus based onineffective
assistance of trid counsd, an uncongtitutiond sentence and errors by the state triad court and court of
appedls. For reasons stated below, the Court denies the petition.

l. Procedural Background

On December 10, 1996, anassstant didtrict attorney for Sedgwick County, Kansas filed crimind

chargesagaing Lewis for having sexud intercoursewitha child under 14 yearsof age inviolationof K.S.A.

§ 21-3502. See Complaint/Informationin No. 96CR2312. The same day, Judge David W. Kennedy

gppointed the public defender to represent Lewis inthe criminal proceedings. See Financid Affidavit For

Court-Appointed Attorney in No. 96CR2312. Mark A. Manna, assistant public defender, represented

Lewis theregfter.
On December 31, 1996, Judge Paul W. Clark held a prdiminary hearing. At the beginning of the

hearing, Lewis addressed the court and asked for new counsd. See Transcript Of Preliminary Hearing

filed October 19, 1998 in No. 96CR2312. Lewiscomplained that Mannahad not spent enough timewith




him to prepare for the hearing, id. at 2:14-13, and requested a continuance so that he could hire another
atorney, id. at 3:14-18. The court asked Manna about his preparation for the hearing and overruled
Lewis srequest. 1d. a 3:19-4:4. Judge Clark stated that if Lewis hired another attorney and that attorney
thought that a second prdiminary hearing was necessary, he would grant the request. 1d. 4:14-17. Judge
Clark thereafter heard the dleged victim’ s testimony and found probable causeto bdieve that Lewis had
committed the offense. 1d. at 19:17-20. He set the matter for jury tria on March 19, 1997. 1d. at 20:2-4.

On January 10 1997, over Lewis's objection, the court sustained the prosecutor’s motion to

require Lewisto provide samples of hisblood and sdliva. See Motion Minutes Sheet inNo. 96CR2312;

Order For Blood And Sdliva Samples filed January 21, 1997 in No. 96CR2312.

On March 3, 1997, Manna filed a motion which asked the court to suppress statements which

Lewis had madeto law enforcement officerson December 7, 1996. See MaotionTo Suppress Statements

in No. 96CR2312. The mation asserted that Lewis did not voluntarily and inteligently waive his rights

under Mirandav. Arizona, 384 U.S. 436 (1966), and that his statements were involuntary. Seeid. The

same day, Manna filed a motion in limine which asked the court to preclude evidence of Lewis's prior
crimina record and/or reputation for crimind activity.
In March of 1997, Manna conferred with the prosecutor’s office about having DNA tests

performed on Lewis sblood and sdivasamples. See Transcript Of Motion proceedings on April 4, 1997,

filed November 9, 1998 in No. 96CR2312 at 2:15-20. In order to alow for DNA tests by alab in

Sedgwick County, the court continued the trial date approximately one month.! The Sedgwick County lab

L The record does not reflect who asked for a continuance, whenthe court ordered it, or the
(continued...)




test was inconclusive because Lewis had the same blood type as the victim and the county lab could not
perform the type of test required in such a case. Seeid. at 2:20-3:10. Upon learning this information,
Lewisreversed hisprior oppositionto DNA testsand indsted onfurther testing. On April 4, 1997, Manna
asked the court to continue the tria date to alow the Kansas Bureau of Investigation (*KBI”) to perform
additiond DNA tests. Before granting the continuance, Judge Clark V. Owens |l confirmed that Lewis
wanted further DNA tests. Judge Clark stated asfollows:

Okay. Mr. Lewis, what this means is it is my underganding from talking with both
attorneys yesterday that you have avery strong positionthat you want to have this DNA
testing done, that in order to accomplish that you' re probably going to be gtting in the
county jail for saveral more months before we have atrid inthiscase. * * * The primary
reasonyour attorney ispushing so hard for this continuance is that you redly want to have
this case delayed for thistest to be done —is that correct — knowing that’ s going to mean
that much longer before you' re going to get totrid, you' re Stting inthe county jal without
being able to post bond?

Id. a 3:21-4:22. Lewisresponded affirmatively:

Yeah. Wdl, Your Honor, theway | look at it isthat, you know, thisfemaeis saying that
I’'m the one that committed this crime. So, the way | see it, if the DNA come back
negative, the state don’'t have no case. So, | Sit ayear or two years, if | haveto, to prove
that.

1d. at 4:23-5:3. Judge Owens asked whether Lewis understood the possible consequences of the DNA

test:

You know if it comes back and says it is podtive, that’s going to be a very large nal in
your coffin and in front of ajury. So, you need to understand that you won't be adle to
object later and say, | don’'t want that infront of the jury, because | asked for thistest and
it doesn’t get to go infront of the jury, that the date getsto useiit, if it's favorable to them;
you get to useit, if itisfavorable to you. You'rerolling thedice. Do you know that?

1(....continued)
date to which trid was continued.




Id. a 5:4-12. Lewisresponded asfollows:

Theway | seeit, Y our Honor, isthat, you know, blood and sdivawastook frommefrom

the state. Y ou know, what I’ m saying? The satetook it. Thelab did somekind of testing

onit. They'retdling me they don't have no report on what they did with it over there,

which they want to take me to tril Monday, not send the blood and sdiva in for DNA.

Therefore, lets me know it is something about my blood and sdivathat didn’t, you know,

please them across the street. So you know, like | said once before, | will St heretwo or

threeyears. That'swhat | will do.
Id. at 5:13-23.

Judge Owens speculated that inlight of how a positive result would damage Lewis s case, it might
be a better defense Strategy to try the case without the DNA test. 1d. at 5:24-6:4. Lewisresponded as
follows

Well, theway | look &t it, if it is God swill for meto do 772 months or 322 months, that’s

whet will happen. | don't put my trustinman. | put my trustin God. I'mgoing toroll with

that. I’'m going to roll the dice.

Id. a 5:5-9. Following this conversation, Judge Owens continued the trid to alow the KBI to perform
further DNA tests?

At the same hearing, Manna informed the court that based on Lewis's crimina history, he
anticipated that if convicted, Lewis faced a presumptive sentence of 772 months. Id. a 7:8-12. Manna
stated that the prosecutor had offered a pleabargain of 70 monthsinprison. Id. at 7:12-16. Mannafurther
stated that based onthe evidence, he had recommended that Lewis accept the pleaoffer but Lewisrefused.
Id. at 7:18-21. The prosecutor’s office responded that it would make no further plea offersin the case.

Id. at 7:22-8:1.

2 Judge Owens originaly continued the tria to May 19, 1997. Although the record is not
clear, thetrid date was apparently later continued to July 7, 1997.
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After hearing thisinformation, Judge Owens explained to Lewis the significance of the plea offer,
dating asfollows.

Mr. Lewis, you're aware this offer was made to you by the D.A.? Now, apleabargain
is arecommendation by boththe state and the defense attorney to the Judge. The Judge
is not required to follow it but it is dill very strong recommendations [Sc] to the Judge
when both parties are recommending it, and there is amuchhigher likdihood the Judge is
going to be following that recommendation when both the state and defense are making
that request than when the defense only is making that request. 1 want to make sure you
undergtand that you' re bypassing an opportunity to have your sentence potentialy cut
down to 10 percent of what it otherwisewould be f this case went to trid and you would
be found guilty and the Court would impaose the full crimina history scorein this case.

Id. at 8:4-18. Lewisresponded by asking for anew attorney. Specificdly, he stated as follows:

| actudly haven't been getting dong with thisman. | don't fed hesredly working in my
best interests, youknow what I'msaying, asfar asmy case, youknow? | have beentrying
to get rid of him. | went to the Chief Public Defender, Ms. Wausage [dc]. | will filea
moation to get him off my case. Itis't the point whether | did thiscrimeor not. | need a
lawyer that will stand with me and fight with me. Y ou know what I'm saying? | look at
it likethis, that the state don't really got me by the, you know, to atight vise where | fed
like | have to take a plea, youknow, a pleato anything, which | felt | haven't did nothing
inthiscase. I’'m not getting dong with thisman. | don't even like to be beside him, if it
cameto that point, where | want him off my case. HE samiling. | will file the motion. It
is not funny. | am the guy who will have to do the 772 months. I'm not going to let this
man sal me down theriver.

Id. at 8:23-9:15.

Judge Owens replied that Manna was one of the nicest attorneys that he had met, so it could not
be his persondity with which Lewiswashavingaproblem. Id. at 9:16-18. Judge Owens opined that the
fact that Manna recommended the pleabargain did not meanthat he had “jumped ship and joined the other
side” 1d. a 9:24-10:4. Judge Owensfurther sated that based on hisexperience, Mannawould work very
hard for his client in the courtroom. Id. at 10-12.

Lewis responded asfollows:




Well, I'mbasicaly saying | anticipate [not] getting along withthe man. I’'m asking for new
counsd period. | don't want him to be around me. * * * The only thing I’m worrying
about is having somebody besides me — he wants me to to [d¢] take the pleain my best
interests. Thismanisteling mel’mguilty of thiscrime. That'stheway | look atit. | don't
want himrepresenting me, youknow what I' msaying? All I'm asking for isanew lawyer.
| don’'t care who you give me. * * *

1d. 10:15-11:3. Judge Owens stated that he did not find any grounds on which to grant Lewis srequest,
but that Lewis could file awritten motion if he had additiona groundsto support it. 1d. at 11:20-12:12.
On May 2, 1997, Lewis filed pro se a motion which asked the court to replace his appointed

counsd. See Mation For Replacement Of Appointed Counsel in No. 96CR2312. Lewis cited a

breakdown in communication and irreconcilable conflict, Sating that Manna had refused his requests to
prepare in advance of the preliminary examinaionand ignored hislist of questions to ask the victim during
the examination. In addition, Lewis recounted the following events:

(2) Around February 26, 1997, Mannavisted Lewisinjall and told himthat the prosecutor
sad that hewould drop the case if the DNA test came back negative. Lewistold Mannato havethe DNA
test done. Lewis asked for the blood and sdliva test results by the county chemist, but Manna said that
chemigt did not have paperwork on it and that Judge Clark would not give it to him.

(2) Around March 20, 1997, another inmate, Joshua Harthaway, told Lewis that Manna
had said that Lewiswasin jall for having sexud intercourse with ayoung girl. Mannaaso told theinmate
other information which was not the inmat€' s business.

(3) On March 26, 1997, Manna and deputy defender Timothy A. Frieden visited Lewis
injal. Lewisagain asked for paperwork on the blood and sdlivatests. Mannastated that it did not exig.

Lewis asked about the prdiminary hearing transcript. Manna smiled and replied that Judge Clark would




not giveit to him.

(4) OnApril 2, 1997, Manna told Lewis that the prosecutor did not send off the blood and
sdiva sampleslikehe was supposed to,® and that they were dlill going to tridl on April 7. Lewisasked what
the defense would be and Manna had no answer.

(5) On April 4, 1997, Lewis had to ask Judge Owens for extratime to have DNA tests
performed. If Manna had sent the samples off like Lewis had requested, Lewis would not have had to
walve hisright to a speedy trid.

(6) OnApril 22,1997, Lewis asked Mannato provide alig of dl the people whomLewis
had asked him to subpoena and stated that he had a right to cross examine everyone involved for
credibility. Lewisaso asked for atranscript of the prdiminary hearing. Manna responded that he —and
not Lewis—would decide who to call at trid and thet if Lewis wanted to use his own srategy, he should
represent himsdf. Manna stated that his defense strategy did not require the preiminary hearing transcript
and that if Lewiswanted a copy, he could pay for it himself.

For unknown reasons, the trid court did not rule on Lewis s written motion to change counsd.
On June 27, 1997, the court held a hearing on Lewis's motion to suppress statements. See

Transcript Of Motion filed November 9, 1998 in No. 96CR2312. The court heard evidence regarding

surrounding circumstances and found that Lewis had knowingly and voluntarily made the statements in
question. It therefore overruled the motion to suppress. Seeid. at 33.

On duly 7, 1997, Judge TomMadone caled the casefor trid. The judge heard oral argument on

3 The record is unclear whether the prosecutor was supposed to send off the samples, and

if s0, where he was supposed to send them.




— and sustained — defendant’ s mation in limine regarding evidence of Lewis sprior crimind activity. See

Moations And Guilty Pleafiled April 8, 1998 in No. 96CR2312 at 2-11. The court then took arecessto

wait for thejuryto arrive. Id. at 11. After therecess, the attorneysinformed the court that dueto achange
in DNA test results, Lewis wanted to enter apleaof guilty. 1d. at 12:6-9.

The report of the KBI chemigt, Kelly Robbins, had origindly concluded that no statement could
be made as to who contributed the semen to thedleged victim. 1d. a 13:5-7. On the morning of trid,
however, Robbinsfaxed the prosecutor areport whichchanged that conclusonand stated that Lewis could
beincluded asapossbledonor. 1d. at 8-11; 12:14-18. At 9:10 am., the prosecutor shared the revised
report with Manna. They then had a telephone conference to review the findings with Robbins. 1d. at
12:19-25. Rabbinstold them that while that reviewing her results previous day, she compared a different
sample and came to adifferent concluson. 1d. at 8-11; 12:25-13:5. After Lewislearned thisinformation,
he decided to plead guilty. 1d. at 13:11-16.

The court accepted defendant’s plea of quilty. See id. at 14-21. In doing so, the court asked
Lewis whether he had had adequate time to discuss the matter with his attorney and whether he was
satidfied with the services of hisatorney. 1d. at 19:9-13. Lewis answered both questions afirmatively.
Id. at 19:11,19:14. Lewisaso admitted that he had had sexud intercourse with thevictim. 1d. at 20:12-
20.

Defendant’ s presentence investigation report, which was filed on August 5, 1997, reflected a

criimina history category of “B” based on two person felonies and one non-person felony.* See

4 Although the record is not clear, it appears that the prior crimes induded residential
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Presentence Investigation Report in No. 96CR2312. The report indicated a sentencing range from 692

to 772 monthsin prison. 1d.

InAugust of 1997, attorney Douglas Adams beganto represent Lewis® On August 20, 1997, on

behdf of Lewis, Adams filed a motion to withdraw the guilty plea. See Mation To Withdraw PleainNo.

96CR2312. The motion stated that Lewis was not guilty and that he had entered the plea under duress
after learning immediately before trid that new DNA test resultslinked himto the crime. The motion aso
gated that Manna should have requested atrid continuance to determine the vaue of such evidence and
whether a defense expert should examine the new report. Adams aso filed a motion for a downward

sentencing departure.  See Motion For Sentencing Departure filed August 20, 1997 in No. 96CR2312.

The motion argued that defendant’s prior crimes were dissmilar to the current crime and that the
presumptive sentence was disproportionate to the harm inflicted. 1t further stated that dthough the victim
was 13 years old, she hdd hersdf out to be much older and consented to sexud intercourse. Findly,
Adams objected to defendant’ s criminal history because the prosecutor had not verified the past crimes

withcertified journd entries. See ObjectionTo Crimind Higtory filed August 20, 1997 inNo. 96CR2312.

On September 5, 1997, the court hdd a hearing on Lewis s motion to withdraw hisplea. See

transcript of Motion To Withdraw Pleafiled April 8, 1998. Lewistegtified that onthemorning of trid, after

4(....continued)
burglary in 1985, robbery in 1990 and crimina possession of a firearm in 1998. See Transcript Of
Sentencing[.] Objection To Criminal History [and] Motion To Depart filed May 18, 1998 in No.
96CR2312 at 2:23-3:4; 4:15-22; 18:8-14.

5 The circumstances surrounding the change in counsdl are not clear. Mannatestified that
on Augugt 15, 1997, his officeasked Adams to represent Lewis after it recelved arequest from Lewisto
fileamotion towithdraw his plea based on coercion by counsdl. See transcript of Motion To Withdraw
Heafiled April 8, 1998 in No. 96CR2312 at 77:16-78:6.
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learning of the new DNA test results, Manna had advised him that his best option wasto plead guilty. 1d.
a 5:20-6:2. Lewis dated that Manna did not mention the option of seeking a continuance and having a
defense expert examine the DNA test results. 1d. at 6:10-17. Lewis further testified that he did not
complainabout hisattorney’ s performance during the plea proceeding because hisprevious complantshad
fdlenondeaf ears. 1d. at 12:13-13:3. Lewisadmitted that a an unspecified time, he had met with Timothy
Frieden, deputy public defender; that Frieden had offered to assgn Lewis another lawyer in the public
defender’ s office; and that he had declined. 1d. at 7:1-5, 28:8-21.

Brad Sylvester, acrimina defense attorney, testified for defendant that in his experience, defense
counsd should have anexpert ook at the damaging DNA test results to verify the type of fragments being
used and whether the autorad accurately showed amatch. 1d. at 39:7-22.

Manna testified that he did not suggest a continuance because he did not think that it was necessary.
Id. at 73:22-74:3. Manna stated that he and Lewis had dready discussed the contingencies. Id. at 74:3-
11. Specificdly, Manna stated as follows:

We had dready discussed DNA, we had discussed testing it. We had discussed using our

own expert; we had decided againg that. We had discussed submitting it to the K.BL.I.

We had continued this case several times up to thetime of trid for that testing. We had

discussed that if the results came back that included him as a donor that it would be

detrimenta; we had discussed how that would affect his case at trial. This had been
discussed many times before.

In addition to testimony by Lewis, Sylvester and Manna, Adams presented newly discovered
evidence which conggted of aletter in which the victim changed her statement. See id. at 89:15-90:11.

At the preliminary hearing, the victim had identified Lewis as the individua withwhom she had had sex and
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she did not mention having sex with any other individuas. In the newly discovered letter, the victim stated
that in addition to Lewis, she had sex with at least five or 9x other individuds a thetimein question. 1d.

After hearingthe evidence, the court ruled that Manna had provided effective ass stanceof counsd.
Id. at 97:98:2199:11. The judge criticized the fact that Manna did not discuss the possbility of a
continuance to have an independent expert eva uate the DNA test results, but he found thet the totality of
circumstances did not riseto the leve of ineffective assstance of counsd. 1d. at 99:3-10. The judge aso
found that the evidence did not support afindingthat Lewis madethe pleaunder duress. Seeid. at 99:12-
102:8. Asto newly discovered evidence, the judge found that the letter did not exculpate defendant. 1d.
at 103:21-25. Thejudge aso concluded that the cumulative effect of these events did not warrant setting
asdetheguilty plea Id. at 105.

On September 10, 1997, the court hdd a sentencing hearing.  See Transcript Of Sentencing] ]

ObjectionTo Crimind History [and] Motion To Depart filed May 18, 1998 inNo. 96CR2312. The court

overruled defendant’ s objectionto crimind history and found that he had acrimind higory of “B.” Seeid.
at 5:18. The court aso overruled defendant’ s request for a downward departure. 1d. at 28:16-19. The
judge noted that the sentencing guiddines prescribed a sentence of 692 months to 772 months, with amid
range of 732 months, id. at 28:2-5. He sentenced Lewisto the low end, at 692 months. 1d. at 33:20-23.

Lewis appealed, arguing that the tria court erred in (1) not gppointing new counsdl; (2) not letting
him withdraw his pleaof guilty; (3) not considering evidence of the prior plea offer (70 months in custody)
in denying his motion for a downward sentencing departure; and (4) imposing a sentence which violated
the Eighth Amendment to the United States Condtitution and Section 9 of the Kansas Condtitution Bill of

Rights. See Brief Of Appellant in No. 98-80822-A. On March 3, 2000, the Kansas Court of Appedls
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affirmed defendant’ s conviction, finding that the trial court had not abused itsdiscretionin failing to gppoint

new counsd and refusing to let Lewis withdraw his guilty plea. See State of Kan. v. Lewis, 27 Kan.

App.2d 134, 135-40, 998 P.2d 1141, 1144-46 (Kan. App. 2000). As to the remaining issues, the
Kansas Court of Appeds found that it did not have jurisdiction to consider adirect gpped chdlenging a
presumptive sentence and noted that Lewis could chalenge the condtitutiondity of his sentence in a post-
sentence collaterd attack. Seeid., 27 Kan. App.2d at 141-42, 998 P.2d at 1146-47. The Kansas
Supreme Court denied review.

On May 25, 2001, in the district court for Sedgwick County, Kansas, Lewis filed a motion for
post-convictionrelief under K.S.A. § 60-1507. SeeNo. 01C1630. Heasserted (1) that trid counsel was
ineffective; (2) that the trid court did not advise him of hisrights before taking the pleg; (3) that the trid
judge wrongfully withheld information a the hearing on the motion to withdraw his pleg; (4) that thetrid
court imposed anillegd sentence; (5) that the trid court denied him counsd a his arragnment; and (6) that

the sentencing judge demonstrated prejudice againg hm.  See Moation in 01C1630. On November 6,

2001, the digtrict court denied the motion. See Order Denying Relief Pursuant To K.S.A. 60-1507 inNo.

01C1630. Lewis appeded to the Kansas Court of Appeds, which affirmed the denid of relief. See

Memorandum Opinionin No. 88,163. Lewisdid not seek review by the Kansas Supreme Court.®

OnJune 2, 2003, Lewisfiled apro se petitionfor writ of habeas corpus inthis Court, asserting the

6 In his petition for habeas corpus review, Lewis states that his attorney filed an untimdy
petition for review by the Kansas Supreme Court. SeeDoc. #1 a 3. He further Satesthat heisclaming
a“miscariage of justice” 1d. The record does not reflect that any petition for review wasfiled —timdy
or untimdy — in the Kansas Supreme Court. Lewis apparently does not clam ineffective assstance of
counsdl with respect to the dleged late filing.

12




fallowing grounds for rdief: (1) Adams provided ineffective assstance of counsd at the hearing on the
motionto withdraw the guilty pleawhen he advised Lewis to waive his attorney-client privilege withregard
to Manng; (2) the trid judge applied the wrong standard in ruling on his mation to withdraw the guilty pleg;
(3) the trid court erred in refusing to let him withdraw his guilty plea because of ineffective assstance by
Manng; (4) the Kansas Court of Appeds erred inholding that K.S.A. § 21-4721 precludesjudicid review
of a conditutiona chdlenge to a sentence within the sentencing guiddines; (5) his sentence violates the
Eighth Amendment to the United States Condtitution and Section 9 of the Kansas Congtitution Bill of
Rights; (6) in overruling his motion for adownward sentencing departure, thetrid court erred in refusing
to congder relevant, trustworthy and reliable evidence; and (7) the trid court imposed anillegd sentence.

See Pition For A Writ Of Habeas Corpus Pursuant To 28 U.S.C. § 2254 (“Section 2254 Petition”)

(Doc. #1) filed in No. 03-3240-KHV.”
. Legal Standards
The Antiterrorismand Effective Death Pendty Act (“AEDPA”), 28 U.S.C. § 2255 (incorporating

28 U.S.C. § 2244), governs the Court’ sreview in this case. See Paxton v. Ward, 199 F.3d 1197, 1204

(10th Cir. 1999) (AEDPA applies to habeas petitions filed after April 24, 1996, regardless of date of
crimind tria forming basis of conviction). Under Section 2254, asamended by the AEDPA, the Court may
not issue awrit of habeas corpus withrespect to any damwhichthe state court adjudicated on the merits

unlessthat adjudication resulted in adecison:

! Lewis raises these issues in his petition for habeas relief but provides no argument in
support of any of them. See id. He has not responded to the answer and return (Doc. #14) which
defendants filed March 18, 2004.
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(2) .. . that was contrary to, or involved an unreasonabl e applicationof, clearly established
Federal law, as determined by the Supreme Court of the United States; or
(2) . . . that was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.
28 U.S.C. 2254(d)(1)-(2). Under the“contrary to” clause, the Court may issue awrit of habeas corpus
only if (1) the state court arrived at a conclusion opposite to that reached by the United States Supreme

Court on aquestionof law, or (2) the state court decided the case differently than the Supreme Court on

aset of maeridly indiginguishable facts: Williamsv. Taylor, 529 U.S. 362, 405-06 (2000). Under the
“unreasonable gpplication” clause, the Court may grant habeasrelief if the statecourt “ correctly identifig]d]
the governing legd rule but applig[d] it unreasonably to the facts of aprisoner’scase.” Id. at 407-08. The
Court may not issue a writ Smply because it concludes, in its independent judgment, that the state court
applied dlearly established federal law erroneoudy or incorrectly; rather the applicationmust be objectively
unressonable. 1d. at 409-11.
IV.  Analyss

A. I neffective Assistance Of Counsel By Adams

Lewis contends that Adams provided ineffective assstance at the hearing on the motion to
withdraw his guilty plea, by advisng him to waive his atorney-client privilege with regard to Manna. In
deciding the gpped of the district court denia of the motion for post-conviction relief, the Kansas Court

of Appeds rgjected thisargument. See Memorandum Opinionin No. 88,163 at 11. Lewisdid not seek

review from the Kansas Supreme Court. A habeas petitioner is generaly required to exhaust state

remedies whether his action is brought under Section 2241 or Section 2254. Montez v. McKinna, 208

F.3d 862, 866 (10th Cir. 2000); see also O’ Sullivan v. Boerckel, 526 U.S. 838, 842-45 (1999) (when
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prisoner dlegesstate convictionviolatesfedera law, state courts must have full opportunity to review dam
prior to prisoner seeking federa relief). Lewis has therefore failed to exhaust his state court remedies,

which congtitutes procedural default. See Coleman v. Thompson, 501 U.S. 722, 735 n.1 (1991)

(procedura default exists where petitioner fails to exhaust state remedies and court to which petitioner
would be required to present claims in order to meet exhaustion requirement would now find clams
proceduraly barred); Dulin v. Cook, 957 F.2d 758, 759 (10th Cir. 1992) (same).? Generaly, federd
habeas corpus review of defaulted issuesis precluded “ unless the prisoner can demondtrate cause for the
default and actud prejudice as aresult of the aleged violation of federd law, or demondtrate that falure
to congder the damswill result in afundamenta miscarriage of justice” Coleman, 501 U.S. at 750.

Lewis assertsthat the court should gpply a“miscarriage of justice” standard. Section 2254 Petition

a 5. The miscarriage of justice exception is extremdy narrow and arises only “where a condtitutiona

violation hasprobably resulted inthe conviction of one who isactualy innocent.” Phillipsv. Ferguson, 182

F.3d 769, 774 (10th Cir. 1999) (quotation and citation omitted). Lewis has made no showing of actua
innocence. The Court therefore denies habeas relief based on ineffective assstance by Adams.

B. Withdrawal of Guilty Plea/l neffective Assistance of Counsel By Manna

Lewis maintains that the trid court should have let him withdraw his plea because of ineffective
assistance by Manna. TheKansas Court of Appealsregjected thisargument on direct gpped of defendant’s
case. In deciding whether to set aside defendant’ s guilty pleg, it gpplied the following two-prong test: (1)

whether counsd’ s performance fell below the standard of reasonableness; and (2) whether a reasonable

8 Pursuant to Kan. Sup. Ct. R. 8.03(a)(1), aparty mud file his petitionto apped adecision
from the Kansas Court of Appedswithin 30 days after the date of decison.
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probability exigs that but for counse’ s errors, Lewis would not have pled guilty and would have inssted

ongoing to trid. See Lewis, 27 Kan. App.2d at 138, 998 P.2d at 1145 (citing State v. Solomon, 257

Kan. 212, 223, 891 P.2d 407 (1995)). TheKansas Court of Appedsdecided themeritsof Lewis sclam

under correct federd legd standards, see Strickland v. Washington, 466 U.S. 668, 687 (1984); Braun v.

Ward, 190 F.3d 1181, 1188-89 (10th Cir. 1999),° and the Kansas Supreme Court denied Lewis's
petition for review of his direct appedl. Lewis has therefore exhausted his state court remedies on this
clam, and this Court must determine whether the Kansas Court of Appedals unreasonably applied federd
legd standards.

Asto the firg prong, the Kansas Court of Appeds determined that even though Manna did not
suggest acontinuance, his performance did not fal bel ow the standard of reasonableness under the totality
of circumstances. See Lewis, 27 Kan. App.2d at 138-39, 998 P.2d at 1145-46. Inso halding, it noted
Manna stestimony that he and Lewis had chosenthe DNA expert fromthe KBI because the resultswould
be trustworthy, and that he and Lewis had discussed the fact that if the results came back againgt him, it
would be detrimental to hiscase. 1d. The record fully supports these findings, and determination of the
Court of Appealswas not unreasonable.

Asto the second prong, the Kansas Court of Appeal's concluded that under the circumstances, the
record did not demonstrate a reasonable probability that Lewis would have inssted on going to trid if

Manna had advised him of the possibility of having another expert examine the DNA test results. Seeid.,

o InBraun, the Tenth Circuit Court of Appeals found that petitioner must also show that had
he rgjected the plea, the outcome of the proceedings would have likely changed. 1d. at 1188. TheKansas
Court of Appedsdid not articulate this prong of the test but the omisson isimmaterid in light of the fact
that it found againgt Lewis on the first two prongs.
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27 Kan. App.2d at 139-40, 998 P.2d at 1146. Again, the record supports this conclusion. Lewis
presented no evidence that if counsel had requested a continuance the trid judge would have granted it,
or that the outcome would have been different if a continuance had been granted. Because the Kansas
Court of Appeds correctly applied federd law, federd habeas rdlief is not warranted.

C. Alleged ErrorsBy Trial Court

Lewis contendsthat the trid court erred by (1) goplying the wrong standard in ruling on his motion
to withdraw the plea; (2) refusing to consder rlevant, trustworthy and reliable evidence in support of his
motionfor adownward sentencing departure; and (3) imposing anillegd sentence. In deciding the apped
onthemoationfor post-convictionrdief, the Kansas Court of Apped s rejected the first and third arguments.

See Memorandum Opinionin No. 88,163 at 7-8, 12. Lewisdid not seek further review from the Kansas

Supreme Court, and these claims are therefore in procedura default. Lewis urges the court to apply the

“miscarriage of justice’ standard, see Section 2254 Petition at 6, but he has not shown actua innocence.

See Coleman, 501 U.S. a 750. Hethereforeis not entitled to federal habeas reli€f.

With respect to the second argument, Lewis asserted on direct apped that in denying his mation
for adownward departure, the trid court violated K ansas law by not considering evidence of the prior plea

offer (70 monthsin prison). See Brief Of Appellant in No. 98-80822-A at 16-20. Claims of state law

violaions are not cognizeble infedera habeas actions. Montezv. McKinna, 208 F.3d 862, 865 (10th Cir.

2000); 28 U.S.C. § 2254(a). The Court therefore denies relief based on this ground.
C. Alleged Error By Kansas Court Of Appeals
Lewis assertsthat the Kansas Court of Apped s erred inholding that K.S.A. 8§ 21-4721 precludes

judicid review of aconditutiona chdlenge to a sentence within the sentencing guiddines. Lewis agppears
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to chalenge the Kansas court’ s interpretation of Kansaslaw, which isnot cognizable in thisaction. See
Montez, 208 F.3d at 865. Moreover, the Kansas Court of Appeds found only that Lewis could not
chdlenge the condtitutionaity of the sentence ondirect apped, not that he could not chdlengeit a dl. See
Lewis, 27 Kan. App.2d a 142, 998 P.2d at 1147 (Lewis mud raise congtitutionality of sentence by
collaterd attack). The Court therefore denies relief on this argument.

B. Uncongtitutional Sentence

Lewis mantains that his sentence violatesthe Eighth Amendment to the United States Congtitution
and Section 9 of the Kansas Condtitution Bill of Rights. In deciding the apped on the motion for post-

conviction relief, the Kansas Court of Appeds rejected this argument. See Memorandum Opinion in

88,163 at 11-12. Because Lewis did not apped to the Kansas Supreme Court, he has procedurally
defaulted thisclam. The Court therefore denies rdlief on this ground.
IT ISTHEREFORE ORDERED that the petition for habeas corpus pursuant to 28 U.S.C. §
2254 be and hereby is DENIED.
Dated this 29th day of December, 2004 at Kansas City, Kansas.
g Kahryn H. Vratil

Kathryn H. Vratil
United States Digtrict Judge
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